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EDITOR'S  NOTE 

Since  the  last  issue  of  APPEALS  NEWS  the  Bureau  has  lost  the  efficient 
and  excellent  services  of  Kathy  Bock  as  Kris'  secretary.   Kathy  took  a 
voluntary  layoff  to  be  at  home  with  her  baby,  Kaeleen  (born  June  27, 
1989)  .   The  Bureau  misses  Kathy  and  her  pleasant  personality.   We  all 
join  in  wishing  her  the  best  in  the  future. 

As  you  are  probably  aware,  the  Department  has  closed  two  of  the 
regional  offices,  Greater  Boston  and  Northwest.   We  in  the  Central 
Office  welcome  Patrick  Davis  and  Betsy  Burch,  Mediators  from  the 
Greater  Boston  Region.   We  welcome  them  both  and  hope  that  they  will 
be  happy  here  in  Quincy. 

We  also  welcome  Stuart  Goldstein,  who  will  replace  Richard  Salus  as 
mediator  in  the  Greater  Springfield  office.   Richard  Salus  has  not 
left  the  Department  but  has  been  reassigned  to  new  duties.   Richard 
has  been  a  long-time  employee  in  Special  Education  Appeals.   "Good 
luck,"  Richard.   We  hope  your  new  assignment  in  Teachers'  Certification 
will  be  challenging  and  rewarding. 

In  the  last  issue,  we  asked  anyone  who  wished  to  send  "Letters  to  the 
Editor,"  or  to  submit  an  article  on  how  you  perceive  the  Bureau  of 
Special  Education  Appeals.   We  received  many  requests  to  be  added  to 
the  mailing  list  to  receive  APPEALS  NEWS;  however,  there  were  no 
letters  to  the  editor,  nor  articles  for  publication. 

APPEALS  NEWS  has  a  mailing  list  of  approximately  1500,  including 
attorneys,  advocates,  special  education  directors,  vocational 
directors,  parents,  human  service  agencies,  as  well  as  other 
interested  parties.   It  is  also  distributed  to  all  regional  offices 
and  the  central  office. 

We  are  therefore  once  again  asking  if  anyone  wants  to  submit  "Letters 
to  the  Editor"  and/or  write  an  article,  please  feel  free  to  do  so,  by 
sending  them  to: 

Ruby  C.  Brathwaite,  Editor 

Appeals  News 

Bureau  of  Special  Education  Appeals 

1385  Hancock  Street 

Quincy,  MA  02169 
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NOAH'S  CASE,  A  SPECIAL  EDUCATION  MEDIATION 

by  Art  Stewart 
Coordinator  of  Mediation 
Bureau  of  Special  Education  Appeals 

Schools  and  parents  wrestle  with  complex  issues  in  negotiating 
programs  for  school  age  children,  not  all  of  which  are  educational. 
A  recent  mediation  illustrates  this  point. 

Under  state  or  federal  law,  public  schools  are  not  required  to 
provide  alcohol  or  drug  treatment  or  recovery  programs  for  students. 
The  obligation,  which  a  school  clearly  has,  is  to  provide  free, 
appropriate  public  education  to  all  eligible  special  needs  students. 
However,  noting  the  cost  to  society  of  alcohol  and  drug  use,  the 
Board  of  Education  has  developed  goals  for  a  comprehensive  health 
education  curriculum,  in  public  schools,  which  contains  alcohol  and 
drug  abuse  prevention  skills  and  knowledge  of  community  health  and 
human  service  resources. 

In  this  mediation,  the  mediator  had  been  requested  to  manage  the 
continuing  negotiations  between  the  school  and  parent  over  the 
provision  of  special  education  services.   The  mediation  involved  a 
student  who  was  a  bright,  likeable  fifteen  year  old  with  leadership 
traits,  who  was  engaging  and  responsive  to  adult  expectations.   His 
mother  and  teachers  agreed  that  he  had  many  intellectual  and 
interpersonal  skills.   He  also  had  physical  and  learning  disabilities, 
a  history  of  dropping  out  of  programs,  and  a  substance  abuse  problem. 
Let's  call  him  Noah.   Noah's  mother  was  a  single  parent,  re-entering 
the  work  force  after  a  divorce. 

At  the  time  of  the  mediation,  Noah's  IEP  called  for  an 
alternative  high  school.   Noah  did  not  attend  the  program.   His 
mother's  lament  for  Noah  detailed  her  fear  that  he  would  establish  a 
pattern  of  failure  in  his  life,  unless  changes  were  made  now.   She 
felt  that  an  out-of-district  placement  would  better  serve  his  special 
needs,  as  well  as  break  the  association  with  local  students,  who 
shared  Noah's  substance  abuse  problem.   She  brought  Noah  to  the 
mediation  and  expressed  pride  in  his  appearance,  composure  and 
sobriety  of  several  days'  standing. 

Teachers  and  administrators,  who  had  known  Noah  for  years  felt 
that  he  was  "workable."   (Workable  is  a  common  term  used  by  adults, 
who  work  with  children  in  peril,  to  underline  their  responsiveness  to 
attempts  to  help  them.) 

The  Special  Education  Director  was  willing  to  investigate  the 
appropriateness  of  the  out-of-district  placement,  which  Noah's  mother 
suggested  for  several  reasons.   He  felt  that,  despite  a  history  of 
attempts  by  his  staff  to  help  Noah,  little  progress  had  been  made 
to  alter  Noah's  academic,  social  and  emotional  disintegration.   A 
placement  at  a  new  program  might  work,  but  it  would  have  to  contain 
components  of  substance  abuse  intervention  on  an  individual  and  family 
level,  in  order  to  even  have  the  slimmest  hope  of  working. 


In  a  private  caucus,  between  the  mediator  and  parent,  the 
mediator  transmitted  the  school's  offer  to  Noah's  mother,  outlining 
the  rationale  for  the  added  components  and  aiding  the  mother  in  taking 
a  systematic  review  of  the  utility  of  the  proposal  to  Noah,  in  view  of 
her  aspirations  for  him. 

Noah's  mother  had  to  confront  her  own  wish  that  her  son's  recent 
sobriety  would  continue  unaided,  her  wish  that  the  substance  abuse 
issue  could  remain  private,  her  fears  that  negotiating  over  or  giving 
consent  to  treatment  could  somehow  become  public  knowledge,  her  own 
denial  of  the  severity  of  Noah's  problems,  both  learning  and  drug 
abuse,  and  the  changes  in  her  life  that  participation  in  family 
therapy  would  require. 

The  school  administrator  had  to  confront  the  tensions  between 
regulatory  requirements,  personal  values,  school  policy,  TEAM 
recommendations,  and  his  own  personal  wishes  for  Noah  in  an 
environment,  where  public  schools  are  increasingly  the  first,  last, 
and  only  sure,  resort  for  help  in  treating  social  and  emotional 
problems  facing  students. 

The  mediator  worked  to  assure  the  parent  of  the  good  motives 
behind  the  school's  offer  and  the  fact  that  the  offer  stemmed  from 
concern  and  discretion,  not  requirement. 

After  working  hard  on  each  of  these  issues  with  the  mediator's 
assistance,  the  parent  and  administrator  agreed  to  visit  the  proposed 
program,  which  included  a  specialized  educational  program  and  a 
substance  abuse  program  with  a  parent  support  component,  to  determine 
whether,  in  their  separate  judgements,  the  program  would  work  for  Noah 
and  to  meet  at  a  date  certain  to  draft  an  IEP,  that  contained  a 
substance  abuse  program  with  a  support  component  for  the  parent, 
among  other  specified  elements.   The  administrator  agreed  to  insure 
the  confidentiality  of  these  measures.   That  fact  could  have  remained 
unstated,  as  a  routine  responsibility  of  the  administrator.   That  it 
was  explicity  included  in  the  agreement  was  responsive  to  a  basic 
concern  of  the  parent. 

To  me,  the  theme  of  this  mediation  was  the  complex  set  of 
standards,  expectations,  wishes,  predictions  and  fragile  partnerships, 
which  allowed  for  at  least  a  tentative  ascendancy  of  hope,  over 
experience. 
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RECENT  CASE  NOTES 

BSEA  #  88-0004 

Issues:    Whether  school  district  is  responsible  for  reimbursing  the 
parents  for  tuition  at  a  private,  non-766  approved  school? 

Profile:   Student  is  a  14  year  old  boy  who  is  bright  and  has  severe 
emotional  problems  interfering  with  his  learning. 

Parents'  Position: 

The  school  district  was  active  in  arranging  for  student's 
enrollment  in  private,  non-766  approved  school  and  promised 
to  provide  such  education  for  student. 

School's  Position: 

The  school  district  did  not  dispute  that  such  arrangement 
occurred. 

Findings:  Student  had  a  right  to  a  free  appropriate  education,  given 
the  parents'  reliance  on  school  district's  promise,  school 
district  is  responsible  for  funding  such  program  on  a 
reimbursement  basis. 


BSEA  #  88-0093 

Issues:    Whether  student  requires  a  language-based  program  or  whether 
a  502.4  prototype  program  for  learning  disabled  students  is 
the  appropriate  program? 

Profile:   Student  is  an  11  year  old  boy  of  low  average  intelligence 

with  a  learning  disability.   He  functions  in  language  at  the 
5  1/2  -  7  year  level. 

Parents'  Position: 

Student  is  happy  in  the  current  learning  disabilities  class. 

School's  Position: 

Student  would  be  better  served  in  a  class  for  more  severely 
language  disabled  students. 

Findings:  The  language  based  program  for  more  severely  language 
disabled  students  is  more  appropriate  for  student. 


BSEA  #  88-0205 

Facts:    Eleven  year  old  student  with  ADD,  mild  dyslexia,  and 

attendant  issues  with  regard  to  self-esteem.   Educational 
history  includes  attendance  in  parochial  school,  and, 
thereafter,  participation  in  public  school  programming  of 

4 


the  502.2  prototype.   Parents  removed  student  from  public 
school  and  placed  him  at  Landmark. 

Issues:    Does  the  IEP  proposed  for  student  by  the  school  district 

serve  to  assure  his  maximum  feasible  educational  development 
in  the  least  restrictive  environment  consistent  with  such 
goal?   If  not,  does  the  Landmark  program  meet  said  standard? 

Parents'  Position: 

Student  has  not  made  effective  progress  under  the  rubric  of 
public  school  special  education  programming.   A  full  day, 
small  group,  specialized  setting  is  required  in  order  to  meet 
the  student's  needs. 

School's  Position: 

Student's  test  scores,  as  well  as  classroom  performance, 
reveal  he  is  making  progress  commensurate  with  his 
abilities.   Placement  in  a  private  day  school  is  too 
restrictive  in  light  of  his  needs. 

Decision:  Public  school  program  found  to  meet  state  and  federal 
standards  with  regard  to  serving  the  student,  while 
private  placement  does  not.   The  school  district  bears  no 
financial  responsibility  for  private  tuition. 


BSEA  #  88-0308 

Issues:   Whether  student  can  maximize  his  educational  potential  in  a 
502.5  prototype  placement,  or  whether  student  requires  a 
residential  program. 

Profile:   Student  is  a  14  year  old  8th  grader  of  average  intelligence 
who  has  emotional  problems  interfering  with  his  being  able 
to  function  in  school. 

Parents'  Position: 

Student  needs  a  residential  program  in  order  to  function  in 
school . 


School's  Position: 

Student  is  making  progress  in  502.5  prototype  program. 
is  an  appropriate  program. 


This 


Findings:  Student  requires  a  residential  program,  to  address  long- 
standing emotional  needs.   The  past  three  weeks  of  progress 
are  insignificant  in  relation  to  the  longstanding  problem. 


BSEA  #  88-0895 
(There  was  a  previous  decision  on  a  motion  in  this  case) 

Issues:    Whether  a  student,  who  is  achieving  three  to  four  grade 
levels  overall  above  his  grade  placement,  is  entitled  to 
special  education  services,  because  he  fails  to  pass  in 
homework,  is  unhappy  with  his  physical  appearance,  and  is 
thus  not  achieving  commensurate  with  his  very  superior 
intellectual  potential. 

Profile:   Student  has  very  superior  intellectual  potential  and  scores 
consistently  three  to  four  grades  above  actual  grade 
placement  on  academic  achievement  testing.   He  has 
progressed  from  grade  to  grade  with  A's  and  B's  and 
enrichment  courses. 

Parents'  Position: 

Parents  felt  that  he  was  not  sufficiently  challenged  by 
public  school  curriculum,  and  was  disabled,  because  he 
could  not  write  as  fast  as  he  could  think.   They  placed  him 
in  the  non-special  education  program  available  at  the 
Landmark  Preparatory  School,  advancing  him  one  grade  in  the 
process.   They  sought  a  finding  that  student  is  handicapped. 
They  sought  reimbursement  for  tuition  at  the  non-approved 
766  private  school. 

School's  Position: 

School  evaluated  student  extensively,  and  considered  results 
of  two  independent  evaluations,  and  issued  two  consecutive 
findings  of  no  special  needs,  based  on  its  conclusion  that 
student  did  not  have  a  handicapping  condition  and  was  making 
effective  progress  in  regular  education  courses. 


Findings:  1 
2 


3 

4 
5 


Parents  argued  wrong  legal  standard. 

It  is  inappropriate  to  expect  a  twelve  year  old  to  be 

achieving  or  acting  like  a  college  student,  even  if  he 

does  have  that  potential. 

Preponderance  of  the  evidence  supports  school's 

findings  of  no  special  needs. 

Weight  of  evidence  is  that  student  does  not  have  a 

handicap,  and  is  making  progress  in  regular  education. 

Parents'  unilateral  placement  in  a  non-approved, 

private  school,  with  non-certified  teachers,  and 

curriculum  geared  for  learning  disabled  students,  is 

specifically  inappropriate. 


BSEA  #  88-1175 

Issues:  Was  the  Massachusetts  Department  of  Education  (DOE)  required 
to  fund  the  residential  cost  of  a  student's  placement  at  the 
Higashi  School,  prior  to  its  approval  as  a  residential 
special  education  program? 


Do  various  DOE  Regulations  regarding  private  school  programs 
violate  federal  law? 


Parents1  Position: 

1.  The  Massachusetts  Department  of  Education  (DOE)  was 
responsible  for  the  funding  of  a  residential  component 
of  student's  placement  at  the  Boston  Higashi  School 
(Boston  Higashi)  from  September  1,  1987,  to  November  5, 
1987;  and, 

2.  Certain  state  education  regulations  are  invalid 
under  state  and  federal  law,  either  as  written  or  as 
interpreted  by  the  DOE. 

DOE's  Position: 

1.  DOE  could  not  fund  the  residential  component  at  Boston 
Higashi  from  September  1,  1987,  to  November  5,  1987; 

2.  Parents  had  no  standing  to  challenge  the  state 
regulations  in  dispute;  and 

3.  Said  state  education  regulations  are  consistent  with 
state  and  federal  special  education  law. 


Findings:  1 


That  DOE  was  not  responsible  for  funding  the 
residential  component  of  student's  placement  at  Boston 
Higashi  from  September  1,  1987,  to  November  5,  1987, 
where: 

a.  Parents  had  no  standing  to  contest  DOE's  approval, 
or  lack  thereof,  of  Boston  Higashi; 

b.  Boston  Higashi  was  not  approved  as  a  502.6, 
residential  education  program,  from  September  1, 
1987,  to  November  5,  1987; 

c.  None  of  the  requirements  necessary  to  obtain  a 
sole  source  of  care  waiver  from  DOE  were  followed, 
nor  were  any  of  the  necessary  elements  present  for 
a  hearing  officer  to  order  DOE  to  grant  a  sole 
source  of  care  waiver. 

2.    Thc'w  all  of  the  state  education  regulations  in  dispute 
are  consistent  with  state  and  federal  law  and  are  not 
invalid  or  deficient,  either  as  written  or  as 
interpreted  by  DOE.   Further,  the  student  was  not  harmed 
by  any  of  these  regulations,  either  as  written  or  as 
interpreted  by  DOE. 


BSEA  #  88-1194 

Issues:    1.    Whether  22  year  old  student  should  be  compensated  for 

services  allegedly  denied  her  over  a  three  year  period. 

2.  If  so,  the  extent  of  compensatory  services. 

3.  Whether  the  school  district  or  Department  of  Education 
(DOE)  should  provide  such  services,  since  the  student 
was  grandfathered  under  c.  766. 


Profile:   Twenty-two  year  old  blind  student  is  autistic  and 

developmental ly  delayed.   She  functions  at  the  3-11  year 
level.   She  has  many  ADL  skills  with  assistance.   Her 
behavioral  skills  are  major  concern. 

Parents'  Position: 

Student  was  illegally  terminated  from  a  502.6  prototype 
placement;  DOE  failed  to  remedy  the  procedural  problems. 
School  district  failed  to  provide  the  needed  residential 
service,  an  intensive  behavioral  program. 

School's  Position: 

1.  After  student  was  terminated,  LEA  would  have  provided 
an  alternative  502.6  program,  but  parent  rejected  such. 
Parent  agreed  to  the  502.4  prototype  program,  which  was 
provided.   No  compensation  should  be  provided. 

2 .  DOE  asserts  that  any  lack  of  programming  was  due  to  the 
school  district's  actions,  not  DOE,  who  was  willing  and 
ready  to  fund  any  program  called  for  in  IEP. 


Findings:  1 


Student  was  denied  mobility  training  and  braille,  and 
should  be  compensated  for  one  year.   Student  was  not 
denied  a  program,  for  the  parent  agreed  to  the  program 
provided,  thus  having  no  right  to  assert  now  that  she 
was  denied  a  program. 

The  school  district  not  the  DOE  is  responsible  for 
compensatory  service. 


BSEA  #  88-1334 


Profile: 


Fifteen  year  old  male  of  average  intelligence  with  learning 
disabilities,  attention  deficit  disorder,  and  social/ 
emotional  disabilities. 


Issues:    What  placement  appropriately  addresses  student's  special 
education  needs,  so  as  to  assure  his  maximum  possible 
educational  development  in  the  least  restrictive  educational 
environment? 


Parents'  Position: 

Public  school's  proposed  502.4  collaborative  placement  is 
inappropriate.   Student  requires  placement  at  Gifford 
School,  as  a  502.5  private  day  school  student,  in  order  to 
appropriately  address  his  special  education  needs,  so  as  to 
assure  his  maximum  possible  educational  development  in  the 
least  restrictive  educational  environment. 

School's  Position: 

Public  school's  proposed  502.4  Secondary  Learning 
Disabilities  Placement,  located  in  a  neighboring  public 
high  school,  appropriately  addresses  student's  special 
education  needs,  so  as  to  assure  his  maximum  possible 
educational  development,  in  the  least  restrictive 


educational  environment. 

Findings:  Both  parents'  and  school  district's  placements  are  quality 
programs  which  would  address  student's  multiple  special 
education  needs.   However,  school  district's  502.4 
placement  is  appropriate  to  address  student's  special 
education  needs  and  does  so  in  the  least  restrictive 
educational  environment.   It  offers  more  intensive  learning 
disabilities  remediation;  a  more  compatible  peer  group 
within  a  structured,  supportive,  classroom  setting;  two 
full-time,  masters  level,  dual  certified  teachers;  1:1  and 
small  group  counseling;  speech/ language  therapy;  expert 
program  consultants;  and  selective  mainstreaming  in  non- 
academic  subjects;  all  within  a  public  high  school  setting. 


BSEA  #  88-1358 

Issues:    Whether  a  502.4  class  maximizes  the  student's  potential,  or 
whether  a  502.5  prototype  placement  is  necessary? 

Profile:   A  12  year  old,  average  intelligence,  learning/language 

disabled  student,  functions  approximately  two  years  below 
grade  level. 

Parents'  Position: 

Student  requires  a  502.5  prototype  setting,  where  her 
academic  and  social/emotional  needs  can  be  met,  with 
similarly  disabled  students. 

School's  Position: 

The  502.4  prototype  placement  can  meet  her  needs. 

Findings:  The  502.4  prototype  placement  is  inappropriate  because  there 
are  too  few  peers,  and  because  the  peers  are  of  lower 
cognitive  abilities.   As  such,  she  will  not  be  provided  the 
intellectually  stimulating  language-based  program,  and  the 
forum  for  addressing  peer  relationships. 


BSEA  #  89-0017 

Issues:    Whether  the  502.4  program  provides  maximum  feasible 

development  in  least  restrictive  environment  or  is  a  502.5 
program  required? 

Profile:   Eleven  year  old  student,  with  a  head  injury  from  3  years 
ago,  is  functioning  in  the  low  average  range  of 
intelligence,  and  has  academic  skills  at  the  3rd  -  4th 
grade  level.   She  has  severe  memory  and  processing  deficits 

Parents'  Position: 

The  school  district  failed  to  address  the  memory  and 


processing  deficits  in  the  past,  and  the  proposed  program 
continues  to  be  insufficient  in  addressing  these  deficits. 

School ' s  Position : 

The  502.4  meets  the  recommendation  of  the  evaluators,  and  is 
therefore  sufficient. 

Findings:  The  502.4  does  not  provide  sufficiently  individualized 

structure  and  repetition  needed  to  maximize  her  development. 
She  does  not  benefit  from  mainstreaming  at  this  time. 
Therefore,  the  502.5  is  the  least  restrictive  setting  where 
she  can  maximize  her  educational  development. 


Facts : 


Decision 


BSEA  #  89-0041 

Multiply-handicapped  pre-school  child  for  whom  the  public 
school  has  recommended  a  small,  separate,  center-based 
collaborative  pre-school  program  (populated  exclusively  by 
special  needs  students).   Parents  also  seek  a  502.8  program, 
however,  one  which  is  larger,  includes  non-handicapped 
students,  in  order  to  enable  student  to  benefit  from 
positive  role  models,  and  a  more  normalized  social 
environment. 

Given  student's  unique  needs  and  strengths,  as  well  as  the 
mandate  that  special  education  services  be  furnished  in  the 
least  restrictive  environment,  consistent  in  assuring  the 
student's  maximum  feasible  benefit,  the  larger  program, 
sought  by  parents,  which  includes  non-handicapped  peers,  is 
endorsed.   The  school  district  is  ordered  to  bear 
responsibility  for  such  placement. 


Issues: 


Profile: 


BSEA  #  89-0106 

Whether  the  proposed  502.3  prototype  program  is  appropriate, 
or  whether  a  self-contained  program  is  necessary? 

An  8  year  old  second  grader,  with  attention  deficits,  and 
a  mild  learning  disability,  is  functioning  near  or  at  grade 
level. 


Parents'  Position: 

Student  requires  small  group  setting  for  all  academics. 

School ' s  Position : 

Student  thrives  on  regular  education  stimulation,  and  with 
an  aide  and  behavior  modification,  can  do  well. 

Findings:  The  school's  proposed  program  offers  a  healthy  balance 
between  mainstreaming  and  special  education  services. 
Therefore,  the  school's  502.3  prototype  IEP  is  upheld. 
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BSEA  #  89-0202 

Parents'  Position: 

1.  The  public  school's  proposed  IEPs  for  both  the  1988-89 
and  1989-90  school  years  are  inappropriate  to  address 
student's  special  education  needs,  so  as  to  assure  his 
maximum  possible  educational  development  in  the  least 
restrictive  educational  environment; 

2.  Private  school  placement  for  both  1988-89  and  1989-90 
school  years  appropriately  addressed  student's  special 
education  needs,  so  as  to  assure  his  maximum  possible 
educational  development  in  the  least  restrictive 
educational  environment; 

3.  The  school  district  significantly  and  prejudicially 
violated  procedural  requirements  of  state  and  federal 
special  education  law. 

School • s  Position : 

1.  The  proposed  IEPs  for  both  the  1988-89  and  1989-90 
school  years  are  appropriate  to  address  student's 
special  education  needs,  so  as  to  assure  his  maximum 
possible  educational  development  in  the  least 
restrictive  educational  environment; 

2.  Student's  placement  at  private  school  is  inappropriate 
and  overly  restrictive; 

3.  Parent  and  student  were  not  prejudiced  by  any 
procedural  violations. 

Ruling:    1.    The  public  school's  proposed  502.2  IEPs  for  the  1988- 

89  and  1989-90  school  years  are  inappropriate  to 
address  student's  special  education  needs,  so  as  to 
assure  his  maximum  possible  educational  development  in 
the  least  restrictive  educational  environment,  given 
student's  functioning  2  1/2  to  5  years  below  grade 
level  in  reading,  language  and  spelling;  and  given  the 
specific  recommendations  of  student's  independent 
evaluations,  as  well  as  the  results  of  the  public 
school's  own  testing.   The  public  school  never  offered 
student  a  502.4  substantially  separate  special 
education  program,  which  had  been  recommended  by  multi- 
disciplinary  hospital  independent  evaluation;  was 
unrebutted  by  district;  and  was  clearly  justified  given 
student's  average  intelligence,  degree  and  severity  of 
learning  disability,  and  depressed  academic  functioning 
level. 
2.    Private  placement  provided  student  with  all  small 
group,  language-based,  special  education  classes, 
appropriate  peer  groupings  and  a  daily  1:1  tutorial. 
Private  program  was  structural,  comprehensive, 
integrated  and  coordinated.   Private  program 
appropriately  addressed  student's  special  education 
needs,  so  as  to  assure  his  maximum  possible  educational 
development.   Student  made  demonstrable  progress  within 
the  private  school  program. 

11 


3.    The  school  district  significantly  violated  state  and 
federal  special  education  laws: 

a.  by  failing  to  write  a  new  IEP  for  the  1989-90 
school  year,  until  after  the  1988-89  IEP  had 
expired  and  after  the  1989-90  school  year  had 
already  begun  and, 

b.  by  failing  to  invite  parent  to  the  TEAM  meeting 
which  developed  the  1989-90  IEP,  thereby  denying 
her  both  the  notice  of  and  opportunity  to 
participate  in  the  educational  planning  and 
programming  of  her  child. 

The  school  district  was  ordered  to  fund  student's  private 
placement  for  the  1988-89  and  1989-90  school  years. 


Issue: 


Profile: 


Parents 


BSEA  #  89-0218 

Is  IEP  proposed  by  school  (placement  in  ED  classroom  in 
public  school)  reasonably  calculated  to  provide  maximum 
feasible  education  benefit  in  least  restrictive  setting? 

Eight  year  old  boy,  with  superior  cognitive  abilities,  but 
less  well-developed  sequencing,  and  visual  motor 
integration  skills.   He  experiences  difficulties  with  motor 
output,  attention  and  organization.   Child's  testing 
performance  is  uneven  across  substantive  areas.   He  has 
exhibited  behavioral  problems  in  the  classroom.   Parent 
kept  child  out  of  school  for  approximately  8  months. 

Position: 

Child  should  be  placed  in  highly-structured,  small  3rd  grade 
classroom.   IEP  proposed  by  school  fails  to  address  child's 
learning  disability,  focuses  exclusively  on  behavioral 
problems,  and  does  not  provide  child  with  sufficient 
intellectual  stimulation.   Parent  presented  no  evidence 
concerning  an  alternative  placement. 

School's  Position: 

Child  requires  small,  specialized  classroom  which  can 
address  the  emotional  disturbance  which  is  impeding  his 
classroom  functioning.   Child  should  be  placed  in  the  public 
school's  self-contained  classroom  for  children  with 
behavioral  difficulties,  and  mainstreamed  for  non-academic 
subjects. 

Findings:  IEP  proposed  by  school  was  not  reasonably  calculated  to  lead 
to  maximum  feasible  educational  benefit  in  least  restrictive 
setting.   Diagnostic  placement  was  needed.   During  diagnostic 
period,  child  would  attend  regular  education  2nd  grade 
classroom  for  non-academic  subjects  with  an  aide 
accompanying  him  to  mainstream  classroom.   Remaining  academic 
instruction  to  take  place  in  resource  room.   Child  was  also 
to  be  provided  with  reading  program  commensurate  with  his 
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skills,  and  receive  group  counseling  and  computer  training. 
School  was  ordered  to  conduct  search  for  appropriate  program 
in  public  or  private  school  setting. 


BSEA  #  89-0287 

Issues:    1.    What  are  the  nature  and  extent  of  student's  special 

needs? 

2.  Does  student  require  a  502.5  placement  to  derive  the 
maximum  feasible  benefit? 

3.  Will  a  less  restrictive  placement  meet  student's  needs? 

Profile:   Student  is  a  bright,  capable  child,  with  a  language-based 
learning  disorder,  which  affects  his  reading,  math, 
expressive  language,  and  decoding  skills.   He  is  most  in 
need  of  assistance  with  organization.   He  responds  well  to 
intervention  strategies,  which  provide  structure  and  allow 
him  to  integrate  new  information  with  his  existing  fund  of 
knowledge. 

Parents'  Position: 

Student  received  special  education  services  within  the 
public  schools  from  first  grade  until  the  beginning  of  sixth 
grade.   In  September  1988,  his  parents  placed  him  at  Carroll 
School.   He  is  a  bright  child  with  a  moderate  to  moderately- 
severe  learning  disability.   His  progress  is  not 
commensurate  with  his  high  intellectual  capacity.   Special 
education  services  offered  by  the  school  have  been 
ineffective.   In  developing  his  IEPs,  the  school 
consistently  failed  to  take  into  consideration  the  results 
of  evaluations  conducted  by  outside  experts.   Parents  are 
seeking  retroactive  reimbursement  and  a  502.5  placement  at 
Carroll  School  for  the  1988-89  academic  year. 

School's  Position: 

Student  is  a  bright  child,  who  has  achieved  well  in  school, 
despite  his  mild  to  moderate  learning  disability.   School 
has  appropriately  addressed  his  educational  needs  and  has 
consistently  followed  recommendations  made  by  outside 
evaluators.   The  502.3  IEP,  developed  by  school, 
incorporates  recommendations  by  outside  evaluators,  and  is 
specifically  designed  to  provide  maximum  educational  benefit 
for  student.   Carroll  School  is  an  overly  restrictive 
placement  for  this  child. 

Findings:  The  1988-89,  502.3  IEP  proposed  by  school  is  reasonably 
calculated  to  provide  for  maximum  feasible  educational 
benefit  to  student  in  the  least  restrictive  setting. 
Student  has  made  on-going  steady  progress  in  the  public 
schools.   Parents'  assertion  that  school  disregarded 
independent  evaluation  results,  and  failed  to  incorporate 
them  in  student's  IEP,  is  disproved  by  the  evidence.   The 
IEP  proposed  by  school  incorporates  the  recommendations  of 
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outside  evaluators,  and  provides  appropriate  services. 
Student  demonstrates  no  more  than  a  moderate  learning 
disability.   Carroll  School,  a  setting  reserved  exclusively 
for  special  education  students,  is  overly  restrictive  for 
student. 


BSEA  #  89-0320 

Issues:   Whether  school's  502.4  substantially  separate  program  was 
appropriate  for  9  year  old,  mildly  retarded  student;  or 
whether  the  502.5  placement  she  had  been  attending,  offered 
more  appropriate  services,  in  a  more  supportive  atmosphere. 

Profile:   Student  is  nine  years  old,  mildly  retarded,  attending  St. 
Coletta's  for  past  four  years.   All  cognitive,  social, 
language  skills  cluster  at  the  five  to  six  year  level.   Math 
and  reading  skills  fall  in  1st  -  2nd  grade  level.   She  is 
congenial,  attentive,  motivated,  and  independent. 

Parents'  Position: 

Student  needs  instruction  in  small  group  of  similarly  able 
peers  to  achieve  to  her  maximum  potential.   There  are  no 
instructional  peers,  within  the  special  education  class, 
proposed  by  the  school  for  the  student.   Student  may  be 
working  on  same  materials,  as  the  mainstream  first  and  second 
graders,  with  whom  student  would  be  integrated,  but  she 
lacks  the  perceptual  and  abstraction  skills,  and  thus  needs 
support,  which  is  lacking  in  plan,  to  be  successful. 

School's  Position: 

Student  is  ideal  candidate  for  extensive  mainstreaming, 
because  of  her  solid  academic,  language  and  social  skills. 
Her  current  placement  is  overly-restrictive,  given  student's 
skills  and  abilities. 


Findings:  1 
2 
3 
4 


Student  has  many  skills  which  would  support  successful 

mainstreaming , 

IEP  developed  by  school  does  not  contain  services  or 

supports  adequate  to  ensure  successful  mainstreaming, 

The  peer  group  in  the  special  education  component  is 

specifically  inappropriate;  thus, 

The  502.5  placement  was  the  least  restrictive, 

appropriate  placement  for  student  for  1988-89  school 

year. 


BSEA  #  89-0345 

Issues:   Whether  multi-handicapped,  hearing  impaired,  eleven  year  old 
was  making  appropriate  progress  in  self-contained  day 
program,  or  whether  she  needed  residential  education  to  reach 
her  maximum  potential? 
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Profile: 


Student  is  eleven  years  old,  profoundly  deaf, 
developmental ly  delayed  youngster,  who  communicates  through 
total  communication.   Her  academic  skills  cluster  at  the 
first  grade  level,  though  her  functional  language  skills  are 
at  approximately  the  pre-school  level.   Her  behavior  is 
immature,  impulsive,  and  sometimes  aggressive.   She  has  few 
peer  relationships,  but  is  eager  to  please  adults.   She  has 
attended  an  ungraded  self-contained  class  for  children  with 
similar  disabilities  for  four  years.   The  class,  sponsored 
by  the  Willie  Ross  School,  is  housed  in  a  regular  elementary 
school . 


Parents'  Position: 

Student  needs  contact  with  regular  deaf  peers,  as  well  as 
adults,  who  are  fluent  in  sign  language,  in  order  to  improve 
her  communication  skills.   There  has  been  minimal 
improvement  in  her  communication  skills  during  the  years  at 
Willie  Ross,  which  does  not  offer  regular  contact  with 
hearing  and  deaf  people  proficient  in  sign  language.   The 
American  School  for  the  Deaf  would  offer  the  student  a  rich 
communication  environment,  twenty  four  hours  a  day. 

School • s  Position : 

Student  has  made  slow,  steady  progress,  particularly  in  the 
area  of  behavior,  consistent  with  her  potential,  at  the 
Willie  Ross  placement.   It  is  the  least  restrictive, 
appropriate  environment  for  her. 


Findings:  1 


The  502.5  IEP,  prepared  in  May  1988,  for  the  1988-89 
school  year,  reflected  the  recommendations  of  all  the 
TEAM  members  and  evaluators,  and  c*~    .  jd  the  student 
all  necessary  services  in  the  least  restrictive  setting 
appropriate  to  her  needs. 

Additional  recommendations  and  circumstances  became 
apparent,  during  the  course  of  the  year,  which  required 
modification  of  the  IEP,  to  include  activities 
providing  the  student  with  regular,  sustained  and 
consistent  contact  with  hearing-impaired  peers,  fluent 
in  sign  language. 
The  school  district  was  ordered  to  modify  the  IEP. 


BSEA  #  89-0446 

Issues:    1.    Was  the  public  school  required  to  reimburse  parents  for 

the  cost  of  educating  their  child  in  a  non-special 
education,  private  school? 
2.    Did  the  public  school  fail  to  comply  with  mediated 
agreement? 

Parents'  Position: 

1.    Twelve  year  old  gifted  child  with  learning  and 

behavioral  needs  required  placement  at  a  regular 
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education  private  day  school  for  1988-89  school  year 
and  school  district  should  reimburse  parents  for  their 
tuition/transportation  costs  for  such  placement; 

2.  School  district  should  reimburse  parents  for  three 
prior  private  independent  evaluations; 

3.  Hearing  Officer  should  issue  ruling  on  school 
district's  alleged  non-compliance  with  1987-88  IEP 
after  mediator's  "order"; 

4.  Public  school  should  provide  for  an  independent 
evaluation. 

School's  Position: 

1.  Parents'  issues  should  be  dismissed  for  failure  to  state 
a  claim  for  which  relief  can  be  granted; 

2.  Hearing  Officer  should  award  school  district  costs 
against  parents  for  defense  of  a  frivolous  action. 

Ruling:    All  issues  dealt  with  via  public  school's  motion  to  dismiss 

for  failure  to  state  a  claim  for  which  relief  can  be  granted. 

1.  Motion  to  dismiss  regarding  reimbursement  for  private 
regular  education  school  during  1988-89  was  granted, 
since  it  was  a  private,  regular  education,  college 
preparatory  academy  with  no  special  education  approvals 
or  accredidations  from  Massachusetts  or  any  other 
state.   There  was  no  basis  by  which  parents  could 
prove,  under  either  state  or  federal  law  that  their 
proposed  placement  was  a  legally  appropriate  one. 

2.  Motion  to  dismiss  regarding  reimbursement  for  3  prior 
private  evaluations  was  denied  since  there  were  factual 
issues  in  dispute  and  parents  have  a  potential  remedy 
if  they  should  prevail; 

3.  Motion  to  dismiss  regarding  ruling  on  public  school's 
alleged  non-compliance  with  1987-88  IEP  was  granted 
because: 

a.  Mediator  does  not  issue  rulings  or  orders,  so 
school  could  not  have  failed  to  comply  with  a 
mediator's  ruling  and, 

b.  Parents  have  no  remedy  for  alleged  non-compliance 
over  1987-88  IEP,  which  had  expired  for  over  one 
full  year,  prior  to  making  the  hearing  request. 

4.  Motion  to  dismiss  regarding  independent  evaluation 
denied,  since  there  were  factual  issues  in  dispute  and 
parents  have  a  potential  remedy,  if  they  should 
prevail; 

5.  Public  school's  request  for  costs  for  defending  a 
frivolous  suit  denied,  because  20  U.S.C.  1415(e)(4) 
makes  no  provision  for  awarding  costs  to  a  prevailing 
public  school,  but  only  to  parents  and,  even  then,  such 
orders  can  only  be  made  by  a  judge  and  not  an 
administrative  hearing  officer. 
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BSEA  #  89-0489 

Issues:    Whether  the  Department  of  Mental  Retardation  (DMR)  should  be 
joined  in  the  BSEA  appeal  of  parent  and  school  district? 

Profile:   Student  is  a  profoundly  retarded  16  year  old.   She  attends  a 
502.5  placement  and  receives  respite  services  6  evenings  and 
all  weekends  through  DMR.   Parents  seek  residential  special 
education  placement. 

Parents'  Position: 

All  educational  responsibility  rests  with  the  public  school 
district,  so  there  is  no  need  to  have  DMR,  which  provides 
only  respite  services,  participate  in  hearing  on  appropriate 
educational  program. 

School's  Position: 

An  appropriate,  least  restrictive  program  cannot  be 
developed  without  the  cooperation  of  DMR,  which  provides 
substantial  services  to  student.   DMR  was  designated  lead 
agency  by  the  state  interdepartmental  team  (IDT) .   If  BSEA 
does  not  enforce  IDT  order,  then  IDT  is  a  sham  process. 

Findings:  There  was  no  evidence  that  DMR,  either  actually  provided, 

or  was  required  to  provide  under  the  IDT  order,  educational 
services  to  the  handicapped  student,  thus  subjecting  itself 
to  jurisdiction  under  the  Education  for  the  Handicapped  Act. 
Motion  to  join  DMR  denied  for  lack  of  jurisdiction. 


BSEA  #  89-0514 

Issues:    Can  the  student  receive  an  appropriate  language-based 
special  education  program,  geared  to  his  learning 
disabilities  in  a  502.3  public  school  program  or  does  he 
require  a  private  school  program? 

Profile:   Student  is  a  12  year  old,  learning  disabled  child,  who 
received  uninterrupted  special  education  services  in 
public  school  district  from  the  first  grade  (1983-84),  until 
his  withdrawal  from  the  public  school  at  the  completion  of 
the  fifth  grade  (6/88) .   His  specific  learning  problems  are: 
visual  retrieval/memory/sequencing/organization , 
impulsivity,  fine  motor  difficulties,  and  distractibility. 
Student's  cognitive  abilities  are  within  the  average  range. 

Parents'  Position: 

The  parent  rejected  the  502.3  IEP  for  1988-89  for  the 

following  reasons: 

1.    Reports  by  student  and  his  twin  sister  that  he  was 
subjected  to  scapegoating  and  harassment  by  regular 
education  students,  especially  on  the  bus.  The  parent 
perceived  a  dramatic  behavioral  change  at  home,  as  it 
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affected  his  willingness  to  attend  school; 

2.  Student's  academic  deficits  required  consistent 
instruction,  in  a  language-based  program,  where  he 
could  expose  his  weaknesses  with  similarly  impaired 
peers,  without  fear  of  humiliation;  and 

3.  Since  attending  the  Carroll  School  during  1988-89,  the 
student  was  more  comfortable  with  peer  relationships, 
motivated  to  attend  school  daily,  and  felt  successful 
with  his  academic  progress. 

School ' s  Position : 

Support  of  the  continued  502.3  IEP  rested  on  the  following 
arguments : 

1.  School  professionals  have  been  diligent,  and  accurate 
in  assessing  and  remediating  his  learning  problems; 

2.  Special  educators  were  available  to  student's  private 
tutor,  to  assure  consistency  in  focus  and  approach  in 
dealing  with  student's  deficit  areas; 

3.  They  pointed  to  results  of  standardized  testing  over 
the  years  that  demonstrate  his  progress  in  academic 
domains;  and, 

4.  Despite  claims  by  the  parent  that  student  was 
victimized  by  teasing  and  harassment,  school 
professionals  were  aware  of  only  a  single  incident, 
that  was  dealt  with  by  the  principal. 

Findings:  Based  on  a  preponderance  of  the  testimonial  and  documentary 
evidence,  found  that  the  502.3  IEP,  proposed  by  the  public 
school  for  1988-89,  comported  with  the  federal  and  state 
legal  requirements  and  standards  for  the  following  reasons: 

1.  Student  achieved  significant  growth  in  math  and 
reading,  although  spelling  and  writing  mechanics 
remained  deficit  areas; 

2.  Based  on  results  achieved  at  Carroll  in  5/89,  student 
regressed  a  month  in  reading  comprehension,  he  lost  5 
months  on  the  instructional  level  of  the  word  attack 
sub-test  of  the  Woodcock  Reading  Test,  his  math 
commutation  skills  remained  unchanged,  and  he  gained  8 
months  in  spelling;  and 

3.  Parents'  claims  that  student  was  frequently  scapegoated 
and  teased  by  regular  education  students  was 
unsubstantiated  by  the  record,  and  without  merit. 


BSEA  #  89-0548 

Parents'  Position: 

Ten  year  old  language/learning  disabled  child,  required 
placement  as  a  private  day  school  student,  at  the  Curtis 
Blake  Center  (Blake)  for  the  1988-89  school  year,  and  at 
Eagle  Hill  for  the  1989-90  school  year,  in  order  to 
appropriately  address  child's  special  education  needs,  so  as 
to  assure  her  maximum  possible  educational  development,  in 
the  least  restrictive  educational  environment. 
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School's  Position: 

School  district  was  not  required  to  fund  Blake  for  1989-90 
school  year,  because  student  was  not  a  special  education 
student  and  district's  attempts  to  evaluate  child  were 
impeded  by  parents.   District's  proposed  502.3  placement  for 
1989-90  school  year  is  appropriate  to  address  child's 
special  education  needs,  so  as  to  assure  her  maximum 
possible  educational  development,  in  the  least  restrictive 
educational  environment. 


Findings 


The  school  district  was  not  obligated  to  reimburse  parents 
for  their  tuition  and  transportation  costs,  resulting  from 
their  unilateral  placement  of  child  at  Blake  for  the  1988-89 
school  year,  where  child  had  never  functioned  under  an 
Individual  Education  Plan  (IEP) ,  as  a  special  education 
student,  prior  to  or  upon  moving  into  the  district,  and 
parents  effectively  obstructed  the  district's  attempts  to 
evaluate  the  child.   The  proposed  502.3  IEP,  for  the  1989-90 
school  year  is  appropriate  to  address  child's  special 
education  needs,  so  as  to  assure  her  maximum  possible 
educational  development  in  the  least  restrictive  educational 
environment,  where  child  has  functioned  fairly  close  to 
grade  level  in  totally  regular  education  program  in  the 
past;  where  child  tested  at  grade  level  to  2  years  below 
grade  lever,  depending  upon  test  instrument  utilized;  and 
where  IEP  comprehensively  addresses  child's  language-based 
learning  disability  within  a  resource  room  placement,  while 
allowing  mainstreaming  for  several  academic  subjects  (with 
academic  support  in  the  resource  room)  and  all  non-academic 
classes  and  activities. 


BSEA  #  89-0577 

Issues:   Whether  a  502.3  prototype  vocational  program  addresses 
child's  educational  needs? 
Whether  502.5  prototype  program  is  more  appropriate? 

Profile:   A  sixteen  year  old,  11th  grader,  who  has  a  history  of 
emotional  problems  and  learning  disabilities. 

Parents'  Position: 

Student  requires  small,  nurturing  school  to  address  his 
emotional  problems  in  order  that  any  learning  can  take 
place. 

School's  Position: 

Student  requires  a  vocational  program  which  will,  by  virtue 
of  addressing  his  concern  over  his  future  vocation,  help 
address  his  emotional  problems. 

Findings:  Student  requires  a  special  education  private  school,  geared 
towards  providing  the  nurturing  and  individualized  setting 
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addressing  his  emotional  needs. 


BSEA  #  89-0618 


Issues:    Was  student,  whose  emotional  needs  require  appropriate 

special  education,  and  who  also  suffers  from  the  effects  of 
chronic  substance  abuse,  in  need  of  a  residential  special 
education  program,  provided  by  the  public  school  system? 

Profile:   Student  is  an  18  year  old  young  man,  currently  attending  a 
college  preparatory  program  in  a  502.4 (i)  setting,  which 
provides  a  highly-structured  therapeutic  setting  for 
students  with  above  average  cognitive  potential.   The 
student  consistently  tests  at  or  above  grade  level  in 
achievement,  however  he  has  a  history  of  mood  disorder, 
depression  and  poor  self  esteem,  necessitating  a  therapeutic 
educational  setting.   In  addition,  the  student  has  a  history 
of  chronic  substance  abuse,  which  continues  despite  the 
completion,  several  months  earlier,  of  a  detoxification, 
rehabilitation  program. 

Parents'  Position: 

Their  son  is  seriously  emotionally  impaired,  and  as  a  result 
he  engaged  in  serious  self  medication  with  controlled 
substances  and  alcohol.   He  cannot  meet  his  educational 
potential,  unless  he  is  served  in  a  residential  special 
education  program,  like  the  Berkshire  Learning  Center,  which 
can  address  his  emotional  needs  and  control  his  substance 
abuse.   The  program  prototype  502.4 (i)  program  currently 
being  offered  is  not  sufficient. 

School ' s  Position : 

The  program  it  currently  is  offering  is  able  to  meet  the 
student's  educational  needs,  because  it  is  a  small  group, 
highly-structured,  therapeutic  setting  tailored  to  students 
with  above  average  cognitive  abilities.   The  student  should, 
however,  receive  treatment  for  substance  abuse,  apart  from 
his  educational  program.   Ideally,  such  treatment  would 
occur  in  a  secure,  residential  treatment  program.   However, 
treatment  for  substance  abuse  is  not  the  responsibility  of 
the  school  system,  as  it  constitutes  a  medical  service. 

Findings:  The  public  school  system  is  not  required  to  provide  or  pay 
for  treatment  for  substance  abuse  under  state  or  federal 
special  education  or  non-discrimination  laws  (i.e.,  c.  766, 
P.L.  94-142,  s.504).   The  educational  program  currently 
being  offered  addresses  the  student's  emotional  and 
therapeutic  needs  in  an  appropriate  academic  setting,  suited 
to  his  high  cognitive  potential.   The  parents'  proposed 
residential  special  education  program  offers  similar 
services.   There  was  no  persuasive  evidence  that  the 
student's  educational  needs  required  a  residential 
placement,  although  there  was  substantial  evidence  that  the 
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student  is  in  need  of  treatment  for  substance  abuse. 
Neither  educational  placement  provides  treatment  for 
substance  abuse,  and  in  either  case,  such  treatment  would  be 
at  private  expense  or  provided  by  a  state  human  service 
agency. 

There  was  only  equivocal  evidence  of  the  student's 
willingness  to  participate  in  residential  drug  treatment  or 
in  a  residential  educational  program. 

The  school  district  was  ordered  to  continue  its  current 
educational  program  with  3  additional  hours  of  individual 
therapy  per  week,  as  it  had  originally  offered.   It  was  also 
ordered  to  cooperate  in  assisting  the  student  in  accessing 
programs  aimed  at  addressing  his  need  for  substance  abuse 
treatment,  or  in  providing  education  to  the  student  in  a 
residential  treatment  program,  if  he  attends  such  a  program. 


BSEA  #  89-0737 
Issues:    Appropriate  vocational  setting. 


Profile: 


Student  is  an  18  year  old  who  has  down  syndrome  and  a  visual 
impairment. 


Parents'  Position: 

Student  should  stay  at  the  502.4  program,  where  she  has 
been,  in  that  it  provides  the  focus  on  socialization  skills, 
as  well  as  vocational  skills,  so  necessary  for  her  future 
employabil ity . 

School's  Position: 

Student  should  be  transferred  to  the  502.4  program  in  the 
local  school  district,  because  it  offers  a  task-oriented 
vocational  program,  and  because  it  is  in  her  home  community. 

Findings:  Student  should  stay  in  the  502.4  program,  where  she  has  been 

because  a)  the  focus  on  socialization  skills  is  very  important 
for  student's  future  employabil ity,  b)  it  offers  a  sufficient 
amount  of  task  oriented  vocational  training,  and  c)  is 
therefore  the  least  restrictive  setting  for  student. 


BSEA  #  89-0829 

Issues:    Whether  child  should  be  in  a  pre-school  or  kindergarten? 
Whether  the  child  should  be  in  a  regular  education  or 
special  education  setting? 

Profile:   Five  year  old  student  of  average  intelligence,  has  vision 
deficits,  impacting  on  his  fine  and  gross  motor,  academic, 
and  behavioral  skills. 
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Parents'  Position: 

Child  is  too  immature  and  requires  small  group  setting  to 
address  his  needs.   Child  benefits  from  interaction  with 
non-handicapped  students.   Child  should  remain  in  private 
regular  education  pre-school  with  special  services. 

School's  Position: 

Child  should  be  given  as  much  academic  stimulation,  as  is 
possible,  in  the  event  that  his  vision  should  further 
deteriorate. 

Findings:  Child  requires  a  small  group  setting  with  maximum 

stimulation.   This  can  best  be  provided  at  the  private  pre- 
school . 


BSEA  #  89-1294 

Issues:    Were  parents  entitled  to  receive  reimbursement  for  cost  of 
child's  day  care  program  or  for  specialized  services? 

Parents'  Position: 

Parents  are  entitled  to  reimbursement  for  tuition  of  four 
year  old  child's  day  care  placement,  plus  his  language 
services,  at  Children's  Hospital  Medical  Center  (CHMC) , 
because  his  Individual  Education  Plan  (IEP)  included  such 
placement  and  services. 

School's  Position: 

School  hss  no  obligation  to  pay  for  child's  day  care 
placement  or  for  his  language  services  at  CHMC,  because  such 
placement  and  services  were  not  a  part  of  child's  IEP. 

Findings:  School  is  not  responsible  for  tuition  at  child's  day  care 

placement,  nor  for  his  language  services  at  CHMC,  where  such 
placement  and  services  were  merely  nuted  in  the  Comments 
Section  of  the  IEP.   The  Special  Education  Service  Delivery 
Section  (SESDS)  of  child's  IEP  does  not  offer  day  care 
placement  nor  language  services  at  CHMC.   It  is  the  SESDS  of 
the  IEP,  which  indicates  what  services  a  school  offers/agrees 
to  provide,  not  the  Comments  Section  of  the  IEP. 


Issues: 


Profile: 


BSEA  #  89-1369 

Early  Childhood  Program. 
Total  Communication  Program. 
Developmental  apraxia. 

Student  is  a  3  year  old,  virtually  non-verbal  child,  who 
carries  the  diagnosis  of  developmental  apraxia,  possibly  due 
to  oral  motor  difficulties.   Since  9/88  (prior  to  reaching 
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his  3rd  birthday  on  2/8/89) ,  student  received  individual  and 
group  therapy  at  Mercy  Hospital,  totaling  almost  three  hours 
weekly.   His  auditory  comprehension  is  slightly  above  his 
chronological  age,  while  his  verbal  skills  evidence  a 
significant  delay. 

Parents'  Position: 

Parents  rejected  public  school's  proposal  of  a  502.8  early 
childhood  program  in  another  school  district  for  the 
following  reasons: 

1.  Student's  ability  to  interact  with  his  peers  would  be 
severely  limited,  since  none  of  his  proposed  classmates 
routinely  sign; 

2.  His  ability  to  learn  would  be  seriously  compromised,  if 
he  did  not  sign  throughout  the  program; 

3.  His  inability  to  communicate  efficiently  with  his 
classmates  would  retard  his  socio/linguistic 
development ; 

4.  Considering  that  apraxia  deters  his  ability  to  produce 
intelligible  speech,  he  would  likely  become  frustrated, 
if  he  needed  to  rely  totally  on  verbal  communication. 

In  the  absence  of  a  total  communication  program,  where  the 
teacher  uses  signing  concomitantly  with  spoken  speech, 
student's  learning  ability  would  be  severely  compromised. 
They  requested  his  placement  in  a  502.8(b)  program  at  East 
Mountain,  that  provides  all  the  requisite  components  to 
promote  his  educational/social  needs. 

School's  Position: 

School  district's  support  of  the  public  school  pre-school 
program  rested  on  the  following  arguments: 

1.  The  class  composition  is  integrated  with  8  able 
children  and  7  special  needs  children; 

2.  The  program  is  conducted  for  2  1/4  hours  daily  for  3 
days  weekly,  with  the  remaining  2  days  available  for 
specialists'  services,  including  speech/language  and 
occupational  therapies; 

3.  A  school  psychologist  conducts  parent  training  groups 
to  assist  in  consistent  carry-over  of  strategies  and 
techniques; 

4.  A  summer  program  would  be  available  in  another  public 
school  district;  and 

5.  The  teacher  will  teach  student  one  new  sign  daily. 

Findings:  Based  largely  on  the  testimony  of  the  public  school  teacher, 
and  a  review  of  his  prepared  pre-school  curriculum,  Hearing 
Officer  found  that  the  public  school  pre-school  program 
could  not  provide  student  with  a  total  and  consistent 
communication  program,  that  would  promote  his  maximum 
educational  and  social  development.   Conversely,  she  found 
that  the  502.8(b)  program  in  place  at  the  East  Mountain 
School  had  all  the  requisite  components  mandated  by  federal 
and  state  special  education  laws  that  were  required  to 
remediate  student's  profound  language  deficits,  and  to 
enable  him  to  achieve  his  maximum  educational  potential. 
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Facts: 


Decision: 


BSEA  #  89-1397 

Sixteen  year  old  learning  disabled  student  with 
difficulties  in  maintaining  motivation  and  commitment  to 
academic  demands.   Parent  and  school  have  agreed  on  a  502.6 
placement  at  the  Landmark  School,  however,  the  IEP  provides 
school  district  responsibility  for  twice  monthly  visits 
home,  and  parent  argues  that  such  responsibility  should  be 
for  weekly  visits  home. 

Evidence  did  not  support  school  district's  contention  that 
more  frequent  (i.e.,  weekly)  visits  home  would  encourage  and 
reinforce  student's  avoidance  behavior.   Landmark's  policy 
of  allowing  students  the  privilege  of  weekend  visits  home, 
only  upon  fulfillment  of  academic  and  social  criteria,  was 
an  incentive,  which  appeared  to  be  successful  for  student. 
Removing  such  privilege,  despite  student's  compliance  with 
rules,  would  likely  impact  negatively  on  student's  commitment 
to  program  and  serve  to  single  him  out  from  other  students. 
The  school  district,  therefore,  was  ordered  to  fund  weekly 
visits  for  student. 


BSEA  #  89-1764 

Issues:    Is  the  school  district  required  to  provide  student's 

placement  in  the  Berklee  College  Summer  Performance  Program 
in  order  to  assure  his  maximum  feasible  educational 
development  in  the  least  restrictive  environment  consistent 
with  that  goal? 

Facts:     Student  is  a  fifteen  year  old  blind,  autistic  boy 
functioning  within  the  moderately  delayed  range  of 
intellectual  ability  and  displaying  savant  syndrome, 
although  is  mentally  handicapped,  he  presents  with 
extraordinary  functioning  in  a  limited  area,  in  this  case 
is  music. 


The  IEP  proposed  by  the  school  district  calls  for  a  502.5 
prototype  placement  (at  the  Perkins  School) ,  and  entails  a 
summer  component  at  said  placement,  as  well  as  summer  music 
services,  furnished  by  a  regular  education  provider.   Parent 
accepted  the  IEP,  but  seeks  additional  summer  music 
services.   Receipt  of  such  additional  services  would 


necessitate 
program. 


student's  missing  a  period  of  the  Perkins  Summer 


Findings:  School  district  is  ordered  to  fund  tuition  and 

transportation  costs  associated  with  student's  Berklee 
program,  as  well  as  the  services  of  an  aide  (as  the  latter 
is  a  necessary  adjunct  to  student's  participation  in  the 
program) . 
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In  the  instant  case,  the  threshold  questions  of  the 
student's  need  for  summer  music  services  and  the 
appropriateness  of  funding  same  through  a  regular  education 
provider  need  not  be  addressed.   By  virtue  of  the  IEP,  it  is 
evident  that  parties  have  agreed  upon  same. 

The  remaining  issue  is  whether  student  would  derive  greater 
educational  benefit  from  participating  in  the  Perkins 
program  for  the  complete  summer  term  or  from  participating 
in  the  Berklee  Music  program. 

The  Berklee  program  is  endorsed,  based  upon  the  unique  needs 
of  this  student.   Expert  evidence  indicates  that  his  ability 
to  learn,  communicate,  interact  socially  and  develop 
vocationally  would  all  be  enhanced  by  immersion  in  the 
intensive  music  program,  as  music  is  the  medium  through  which 
he  learns  most  effectively. 


Issues: 


BSEA  #  89-1871 

What  is  public  school  district's 
an  afterschool  program? 


responsibility  for  funding 


Parents'  Position: 

1.  Student  requires  afterschool  program  to  address  his 
special  education  needs,  so  as  to  assure  his  maximum 
possible  educational  development  in  the  least 
restrictive  educational  environment; 

2.  Because  no  afterschool  placement  was  available  from 
9/88  to  3/89,  public  school  is  responsible  for  funding 
child's  afterschool  day  care  placement; 

3.  School  is  responsible  for  funding  child's 
transportation  from  his  afterschool  placement  to  his 
home  from  3/89  to  6/89. 

School ' s  Position : 

1.  Student  does  not  require  an  afterschool  program  to 
address  his  special  education  needs,  so  as  to  assure 
his  maximum  possible  educational  development  in  the 
least  restrictive  educational  environment; 

2.  School  is  not  required  to  fund  afterschool  day  care 
placement  from  9/88  to  6/89; 

3.  School  is  not  obligated  to  provide  funding  for 
transportation  from  child's  afterschool  placement  to 
his  home  from  3/89  to  6/89. 


Findings:  1 


The  evidence  presented  does  not  support  student's  need 

for  an  extended  school  day  educational  program; 

The  school  is  not  responsible  for  child's  afterschool 

day  care  placement  from  9/88  to  3/89  because: 

a.    the  evidence  presented  does  not  support  students' 

need  for  an  extended  school  day  educational 

program;  and 
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b.    the  afterschool  day  care  placement  was  clearly  not 

such  a  program; 
The  school  is  not  obligated  to  provide  funding  for 
transportation  from  child's  afterschool  program  to  his 
home  from  3/89  to  6/89  because: 

a.  the  evidence  presented  does  not  support  student's 
need  for  an  extended  school  day  educational 
program;  and 

b.  the  student's  afterschool  program  did  not 
constitute  an  extended  school  day  educational 
program,  since  it  had  no  special  education 
teachers  or  even  regular  education  teachers, 
providing  any  service  delivery  and  no  academic 
component,  but  provided  only  recreational  and 
social  activities. 


BSEA  #  89-1912 

Issues:    1.    Was  student  improperly  terminated  from  private  school 

program? 
2.    Did  program  offered  by  public  school  provide  for 
student's  maximum  feasible  educational  development  in 
least  restrictive  environment? 

School's  Position: 

1.  Student's  termination  from  private'  school  and  school 
district's  response  to  said  termination  was  done  in 
accordance  with  the  regulations; 

2.  Public  school's  IEP  for  1989-90  school  year 
appropriately  addresses  student's  special  needs,  so  as 
to  assure  his  maximum  possible  educational  development 
in  the  least  restrictive  educational  environment; 

3.  Therapy/counseling  is  necessary  in  order  for  student  to 
maximize  his  educational  potential; 

4.  Parental  allegations  of  non-compliance  are  unfounded. 

Parents'  Position: 

1.  Student  should  not  have  been  terminated  from  private 
school,  nor  prototype  changed  to  502.4; 

2.  Public  school's  IEP  for  1989-90  school  year 
inappropriately  addresses  student's  special  education 
needs ; 

3.  Therapy/counseling  services  are  necessary,  but  only 
under  the  terms  and  conditions  allowed  by  parents; 

4.  The  public  school  did  not  comply  with  procedural 
requirements. 

Ruling:    1.    Process  of  termination  at  private  school  and  public 

school's  response  to  the  termination  was  appropriate, 
done  in  accordance  with  the  private  school  regulations, 
and  provided  student  with  the  same  type,  quality  and 
quantity  of  special  education  services  as  the  private 
school  placement. 
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Public  school's  IEP  providing  for  502.4,  substantially 
separate,  small  group,  language-based,  special 
education  placement  appropriately  addressed  student's 
special  education  needs  in  the  least  restrictive 
educational  environment. 

Counseling/ therapy  is  a  necessary  related  service  and 
communications  between  therapist/counselor  and 
student's  in-school  service  providers  is  an  essential 
element  of  his  IEP,  if  student  is  to  maximize  his 
educational  development.   If  public  school  is  to 
provide  or  fund  such  therapy,  as  a  related  educational 
service,  then  the  school  must  have  access  to  therapist, 
and  there  must  be  a  flow  of  communication  and 
information  going  both  ways  between  school  and 
therapist  and  therapist  and  school,  regarding  observed 
behaviors  of  student  and  what  strategies/techniques 
might  best  be  utilized  in  school  to  help  student 
progress  socially,  behaviorally  and  emotionally  with 
peers  and  teachers. 

Evidence  does  not  support  allegations  of  non- 
compliance. 

Public  school  was  in  substantial  compliance  with 
regulations. 


BSEA  #  89-1951 

Issues:    Which  summer  special  education  program  was  the  student 

entitled  to  receive  at  school  district  expense,  the  summer 
program  offered  by  the  private  special  education  school  she 
attended  during  the  school  year,  pursuant  to  her  502.5  day 
placement,  or  a  collaborative  summer  program,  proposed  by 
the  school  district? 

Profile:   Student  is  a  nine  year  old  girl,  who  is  totally  blind  and 
who  suffers  from  delays  in  the  areas  of  cognitive,  social, 
and  adaptive  learning.   She  requires  a  highly-structured, 
predictable  environment  with  a  clear  routine.   Student's 
current  IEP  calls  for  205  days  of  educational  services, 
including  summer  programming. 

Parents'  Position: 

The  student  experienced  two  unsuccessful  educational 
placements,  prior  to  being  placed  by  the  school  district  in 
the  Perkins  School  program.   Her  current  program  is 
appropriate  and  she  is  progressing  well.   In  view  of  her 
difficulty  with  transitions  and  need  for  a  predictable 
routine,  she  would  be  better  served,  if  she  could  continue 
at  Perkins  during  the  summer,  especially  as  she  will  be 
continuing  the  same  program  in  September. 

School's  Position: 

The  school  agreed  that  the  student  requires  a  summer 
program,  as  indicated  by  the  IEP  it  drafted  for  her. 
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However,  the  Perkins  summer  program  is  a  separate  program 
with  a  separate  tuition  rate.   It  would  be  closer  to  the 
student's  home,  and  less  expensive  to  the  school  system, 
if  the  student  attended  the  collaborative  program.   The 
staff  at  the  collaborative  program  could  implement  the 
services  called  for  in  the  IEP. 

Findings:  1.    The  school  district  failed  to  provide  any  educational 

reason  why  the  student  would  be  better  served,  if  she 
were  to  attend  the  collaborative  summer  program. 
Conversely,  there  were  educational  reasons  to  support 
the  attendance  at  the  Perkins  summer  program,  since  it 
was  a  continuation  of  the  same  program  the  student  was 
currently  attending  and  would  be  attending  in 
September.   There  was  also  evidence  that  changing 
programs  could  be  detrimental  to  the  student's 
educational  progress. 

2.  The  IEP  offered  by  the  school  district  clearly  included 
a  summer  program,  and  only  Perkins  is  listed  as  the 
service  provider.   There  was  no  evidence  to  support  the 
school's  contention  that  the  collaborative  was  in  fact 
capable  of  implementing  the  summer  program,  or  that  it 
was  ever  intended  to  serve  as  a  service  provider  under 
the  student's  IEP. 

3 .  The  primary  reason  why  the  school  district  proposed  the 
collaborative  program  was  lesser  cost.   Although  this 
reason  was  understandable  in  view  of  budgetary 
constraints  on  the  district,  as  a  legal  matter,  the 
determination  of  the  student's  appropriate  program  must 
be  made  on  the  basis  of  educational  needs. 


BSEA  #  89-2071 

Issues:    Whether  the  public  school,  which  offered  a  502.5  IEP  to  a 

student  whose  parents  have  just  moved  to  the  school 
district,  but  who  has  been  attending  the  private  school 
placement  on  a  residential  basis,  offered  a  comparable 
educational  program  as  required  by  Ch.  766,  Reg.  3  32? 

Profile:   Student  is  a  six  year  old  with  autism,  who  has  attended 
the  Higashi  School  on  a  residential  basis  for  nearly  two 
years.   In  June  1989,  the  family  began  to  move  from  New 
Jersey  to  Boston  and  the  student  was  registered  as  a  new 
resident.   Under  New  Jersey  regulations,  the  local  public 
school  funded  the  day  portion  of  the  student's  program  and 
the  parents  paid  the  residential  costs.   Boston  took  the 
position  that  it  was  responsible  only  for  that  portion  of 
educational  costs  then  funded  by  the  local  public  school, 
and  offered  a  502.5  placement  with  transportation,  as  a 
comparable  educational  service.   Parent  argued  that  student 
had  been  receiving  residential  educational  services,  but 
that  New  Jersey's  statutory  scheme  did  not  permit  the  local 
school  district  to  fund  anything  other  than  day  services.   A 
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Findings: 


comparable  educational  placement  was  one  which  offered 
residential  programming. 

1.  Student  is  currently  receiving  residential  educational 
services. 

2 .  Comparable  services  require  a  502 . 6  placement  at  the 
time  he  becomes  a  resident  of  the  school  district 
pursuant  to  Reg.  332. 


BSEA  #  89-2107 


Issues:    What  proposed  placement  for  student  for  the  1989-90  school 
year  appropriately  addresses  his  special  education  needs  so 
as  to  assure  his  maximum  possible  educational  development  in 
the  least  restrictive  educational  environment? 

Parents'  Position: 

School's  proposed  placement  is  inappropriate  to  address 
student's  special  education  needs  so  as  to  assure  his 
maximum  possible  educational  development  in  the  least 
restrictive  educational  environment.   Parent  contends  that 
student  requires  a  502.5  private  day  school  placement  in 
order  to  appropriately  address  his  special  education  needs 
so  as  to  assure  his  maximum  possible  educational  development 
in  the  least  restrictive  educational  environment. 

School's  Position: 

School ' s  proposed  placement  is  appropriate  to  address 
student's  special  education  needs  so  as  to  assure  his 
maximum  possible  educational  development  in  the  least 
restrictive  educational  environment.   School  contends  that 
student's  502.5  private  school  placement  is  inappropriate  to 
address  his  special  education  needs  so  as  to  assure  his 
maximum  possible  educational  development  in  the  least 
restrictive  educational  environment. 


Ruling:    School's  proposed  502.3  placement  is  appropriate  to  address 
student's  special  education  needs  so  as  to  assure  his 
maximum  possible  educational  development  in  the  least 
restrictive  educational  environment.   The  school's  proposed 
program  provides  a  combination  of: 

1.  intensive  special  education  classes  in  reading, 
language  arts/ spelling  and  math; 

2.  mainstreamed  regular  education  social  studies  and 
science  classes  with  a  special  education  teacher  in 
these  classes  to  support  those  special  education 
students  mainstreamed  into  those  classes; 

3.  academic  support  special  education  classes  for  those 
mainstreamed  classes  and; 

4.  speech-language  therapy, 

which  constitutes  an  integrated,  language-based  academic 
program  that  is  what  all  parties  agree  this  student 
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requires. 

Further,  student  had  made  2  years  progress  over  the  past  2 
years  in  public  school  special  education  programs,  which 
were  less  intensive  than  the  program  currently  being 
proposed  by  the  school.   Finally,  public  school  program  is 
superior  to  parents'  proposed  private  placement  because: 

1.  It  is  less  restrictive; 

2.  It  provides  superior  trained,  certified  and  experienced 
teachers,  who  were  familiar  with  student's  needs  and 
abilities  from  the  prior  year; 

3.  The  frequent  regrouping  of  student  at  private  school,  a 
student  with  difficulty  adjusting  to  change,  causes 
regression  of  academic  skills; 

4.  There  was  no  computer-based  remedial  instruction  or 
drill  at  private  school,  even  though  this  was  strongly 
recommended  by  parents'  independent  evaluators. 


BSEA  #  90-0020 

Issues:    Whether  change  from  afterschool  home-based  therapy  to  in- 
school  therapy  amounts  to  change  of  placement. 
Whether  therapy  during  school  hours  in  public  school 
building  for  private  school  student  provides  genuine 
opportunity  for  the  student  to  participate  in  special 
education. 

Profile:   Seven  year  old  student,  in  regular  education  private  school, 
needs  speech  therapy,  twice  a  week  pursuant  to  a  502.2 
prototype  IEP. 

Parents'  Position: 

Student  should  receive  the  home-based  afterschool  services 
in  order  that  she  receive  the  full  day  of  private  school 
servi^^". . 

School's  Position: 

Student  is  provided  a  genuine  opportunity  to  access  the 
therapy  by  providing  it  during  the  school  day. 

Findings:  The  change  in  time  and  location  amounts  to  a  change  in 
placement. 

Genuine  opportunity  to  participate  is  provided,  if  the 
service  is  offered  during  the  school  day  during  the  last 
half  hour  of  the  day  and  transportation  is  provided,  or  as 
an  alternative  if  therapy  is  provided  by  contracting  with  a 
public  school  near  the  private  school. 
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BSEA  #  90-0098 

Issues:    Whether  the  502.4  prototype  placement  maximizes  the 

student's  educational  development,  or  whether  a  502.5 
prototype  placement  is  necessary  to  maximize  her  development 
in  the  least  restrictive  placement. 

Profile:   A  17  year  old  student  with  a  language-based  learning 

disability  has  strengths  in  memory  and  acquisition  of  facts, 
but  extreme  deficits  in  integrating,  processing,  and 
comprehending  information. 

Parents'  Position: 

Student  requires  a  highly-structured,  language-based  program 
which  also  has  a  hands  on  vocational  experience.   The 
collaborative  program  is  not  able  to  provide  this. 
Learning  Prep  School  is  able  to  provide  it. 

School's  Position: 

Student's  needs  can  be  addressed  in  the  collaborative,  as 
evidenced  by  previous  progress. 

Findings:  The  collaborative  is  not  able  to  provide  a  sufficiently 
structured  language-based  program  nor  is  there  hands-on 
vocational  experience.  Learning  Prep  School  is  able  to 
provide  the  same. 


BSEA  #  90-0161 

Issues:    Whether  proposed  502.4  prototype  placement  maximizes 

student's  educational  potential,  or  whether  502.5  program 
maximizes  student's  potential  in  the  least  restrictive 
setting. 

Profile:   Eight  year  old  student  with  severe  developmental  delays  and 
a  hearing  impairment,  functions  at  the  1-3  year  level. 

Parents'  Position: 

Student  made  no  progress  in  the  previous  program  which  was 
similar  to  the  proposed  502.4  prototype  program.   Student 
requires  a  total  communication  approach,  including  signing. 

School's  Position: 

Student  made  progress  in  the  prior  program,  and  will 
progress  in  proposed  program.    School  plans  on  adding  a 
consultant,  who  will  help  the  staff  develop  a  language- 
based  program. 

Findings:  1.    The  evidence  did  not  support  school  position  that  its 

proposed  program  would  lead  to  child's  progress. 
2.    The  school  was  unpersuasive  that  it  could  develop  a 
language-based  program. 
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Parents  requested  502.5  prototype  program  providing  a 
language-based  program  with  signing,  appropriate  for 
student. 


Issues: 


Profile: 


Parents 


BSEA  #  90-0604 

Whether  school  is  required  to  provide  transportation  to  the 
student's  assigned,  off -campus,  work-study  site,  pursuant  to 
a  502.1  IEP? 

Student's  marginal  high  school  grades,  resulting  from  poor 
self-esteem  and  motivation,  prompted  a  502.1  IEP,  providing 
for  a  modified  academic  schedule,  counseling,  monitoring, 
and  work-study  placement. 

Position: 

Work-study  is  a  listed  service  on  student's  IEP,  and  thus, 
school  is  required  to  provide  transportation  to  ensure 
implementation  of  all  necessary  services. 

School's  Position: 

Student's  IEP  is  a  502.1  monitoring  IEP.   The  only  direct 
special  education  service  is  monitoring.   Work-study  is  not 
a  special  education  service.   Transportation  is  not 
furnished  to  any  student  in  the  work-study  program. 

Findings:  Work-study  is  a  related  service  under  the  502.1  IEP.   The 
school  is  obligated  to  ensure,  through  direct 
transportation,  if  necessary,  that  the  IEP  is  implemented 
and  that  l!_  -dated  services  are  actually  available  to  the 
student. 


BSEA  #  90-0627 

Issues:    Whether  a  gifted  student  with  some  emotional  difficulties  is 
entitled  to  placement  in  a  private  school  specifically 
designed  for  gifted  children;  or  whether  the  proposed  502.2 
IEP  can  appropriately  address  his  learning  needs? 

Profile:   Student  is  an  11  year  old,  6th  grader,  who  had  attended 
private  school  since  first  grade.   He  has  tested  at  the 
superior  range  of  cognitive  ability  and  achieves  above  grade 
level  in  all  academic  areas.   He  has  poor  peer  relations  and 
some  difficult  with  impulsivity.   He  received  no  special 
education  services,  except  counseling,  at  the  private 
school . 

Parents'  Position: 

Student  requires  an  academic  program,  specifically  tailored 
for  gifted  children  in  order  to  reduce  anxiety  and 
impulsivity.   Parent  seeks  placement  in  a  unapproved,  non- 
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impulsivity.   Parent  seeks  placement  in  a  unapproved,  non- 
special  education  school  with  no  additional  services. 

School ' s  Position : 

Student  does  need  individual  and  family  counseling,  which 
school  is  willing  to  provide.   Learning  profile  is  not 
otherwise  much  different  than  typical  6th  grader  in 
district.   IEP  allows  a  daily  period  for  academic  support  or 
enrichment,  according  to  need.   A  flexible  schedule  of 
classes  and  grade  levels  can  offer  appropriate  academic 
challenge. 

Findings:  The  502.2  IEP  offered  by  school  is  least  restrictive, 
appropriate  plan.   There  was  no  evidence  to  support  a 
placement  in  an  unapproved,  non-special  education  school  at 
public  expense.    Evidence  indicates  that  normalization  is  a 
goal  for  this  student. 
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RECENT  COURT  CASES 

ROLAND  M.  V.  CONCORD  SCHOOL  COMMITTEE .  U.S.  Dist.  Ct.,  C.A.  No.  87- 
297-Z  (October  27,  1989)  (Appealing  from  BSEA  Nos.  87-0003,  88-0086). 

This  case  involves  a  dispute  between  the  Concord  Public  Schools 
and  the  M's  over  the  appropriate  special  education  program  for  Matthew 
M.   In  the  school  years  in  question  (1986-87,  1987-88),  the  M's  placed 
their  son  in  the  Landmark  School,  as  a  residential  student,  and  sought 
reimbursement  for  the  residential  tuition  costs.   The  Concord  Public 
Schools  offered  public  school-based  programs  to  Matthew  in  each  year, 
which  combined  some  separate  resource  room  and  mainstream  classroom 
programming.   Both  parents  and  Concord  agreed  that  Matthew  had 
deficits  in  visual  motor,  visual  tracking,  and  fine  and  gross  motor 
coordination  skills.   There  was  some  dispute  as  to  whether  these 
attributes  amounted  to  attention  deficit  disorder. 

A  hearing  regarding  the  1986-87  IEP  was  conducted  by  the  BSEA  in 
February  -  March  1987,  and  a  decision  was  rendered  in  June  1987.   In 
that  decision,  the  hearing  officer  found  that  the  Concord  prototype 
502.4  program  was  superior  to  that  of  Landmark  with  respect  to 
credentials  and  experience  of  the  staff,  methodology,  extent  and  types 
of  services,  and  in  opportunity  for  mainstreaming.   However,  the 
hearing  officer  found  that  the  parents  had  "acted  reasonably"  in 
placing  their  son  at  Landmark  and  ordered  reimbursement  for  the  day 
component  of  the  Landmark  program  for  the  fall  semester.   She 
concluded,  however,  that  as  of  January  1987,  the  Concord  program  was 
appropriate,  and  hence  the  Landmark  School  was  not  to  be  considered 
the  "last  agreed  upon  placement." 

This  decision  was  appealed  to  federal  district  court,  by  the 
parents  and  by  the  school  district  in  August  1987. 

In  May  1987,  prior  to  receiving  the  June  1987  decision,  Concord 
offered  an  IEP  for  Matthew  for  the  1987-88  school  year.   Following 
receipt  of  the  June  1987  decision,  Concord  amended  its  IEP  to  add  an 
afterschool  component,  as  was  called  for  in  the  hearing  officer's 
decision.   This  IEP  was  also  rejected,  and  Concord  requested  a  hearing 
before  the  BSEA.   The  District  Court,  stayed  its  proceedings  to  permit 
the  second  hearing  to  go  forward.   In  August  1988,  the  second  hearing 
officer  rendered  her  decision. 

The  second  hearing  decision  found  that  the  Concord  program  was 
superior  in  all  respects  to  that  offered  by  Landmark,  and  again  cited 
the  superior  qualifications  and  experience  of  Concord's  staff.   In 
addition,  the  second  hearing  officer  ruled  that  various  procedural 
errors  alleged  by  the  parents  were  not  substantial,  and  did  not  give 
rise  to  a  right  to  reimbursement.   The  hearing  officer  also  faulted 
counsel  for  the  parents  for  holding  back  witnesses  and  testimony  from 
the  administrative  hearing  with  the  goal  of  saving  those  witnesses  for 
a  later  court  trial. 

The  M's  amended  their  judicial  complaint  to  include  an  appeal 
from  the  second  decision,  and  both  school  years  were  addressed  in  the 
District  Court  decision.   The  federal  court  refused  to  permit  parents' 
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counsel  to  introduce  additional  expert  testimony,  on  the  ground  that 
parents  deliberately  withheld  those  witnesses  from  testifying  at  the 
administrative  hearing. 

In  her  decision  of  October  27,  1989,  Judge  Zobel  found  that  the 
educational  programs  offered  by  the  Concord  Public  Schools  for  the 
1986-87  and  1987-88  school  years  provided  for  Matthew  M's  maximum 
feasible  educational  benefit  in  the  least  restrictive  environment.   In 
so  doing,  she  reversed  the  first  hearing  officer's  decision,  insofar 
as  it  awarded  reimbursement  to  the  parents  for  the  day  tuition  at 
Landmark  for  September  through  December  1986.   She  ruled  that  the 
parents  were  not  entitled  to  reimbursement,  because  Landmark  was  not 
appropriate  for  Matthew  and  did  not  provide  the  least  restrictive 
environment  suited  to  his  educational  needs. 

Judge  Zobel  also  addressed  a  number  of  procedural  "violations" 
raised  by  the  parents,  involving  the  composition  of  the  TEAM;  lack  of 
the  most  current  evaluative  data;  the  writing  of  a  performance  level 
section  of  the  IEP  by  a  teacher,  who  did  not  attend  the  TEAM  meeting; 
purported  lack  of  criteria  for  "mainstreaming" ;  and  use  of  a  computer 
generated  IEP.   In  each  instance  the  court  determined  that  the  effect 
of  the  supposed  violation  was  de  minimus  and  did  not  affect  the 
appropriateness  of  the  program  offered  by  Concord.   Of  particular 
note,  Judge  Zobel  found  that  Concord  complied  with  Burlington  v. 
Department  of  Education.  736  F.2d  773,  794  (1st  Cir.  1983),  which 
holds  that,  even  though  parents  place  their  child  in  a  private  program 
at  private  expense,  the  school  must  continue  to  take  all  reasonable 
steps  to  conduct  annual  reviews  of  a  child's  special  education 
program,  to  offer  annually  IEP's  for  the  child  and  to  conduct  the 
three  year  re-evaluations.   She  noted  that  in  this  case  the  parents 
did  not  give  permission  for  the  public  school  staff  to  conduct  a 
psychological  evaluation  of  Matthew  prior  to  the  development  of  the 
1987-88  IEP,  and  that  the  reports  from  the  parents'  evaluators  were 
not  made  available  to  Concord,  until  long  after  the  TEAM  meeting  was 
held  and  the  1987-88  IEP  presented. 

Finally,  Judge  Zobel  ruled  that  the  parents  were  not  entitled  to 
receive  attorney's  fees  (even  though  Concord  modified  its  1986-87  IEP 
to  add  an  afterschool  component,  following  the  first  BSEA  decision) . 

This  decision  is  currently  on  appeal  by  the  parents  to  the  First 
Circuit  Court  of  Appeals. 


CRAIG  NELSEN  L.  MATTAPOISETT  SCHOOL  COMMITTEE .  Plymouth  Superior 
Court,  C.A.  85-22823  (December  12,  1989)  (BSEA  No.  84-0149). 

This  case  involves  the  appeal  of  the  Nelsens  from  a  decision  of 
the  BSEA,  ordering  partial  reimbursement  for  their  placement  of  their 
son  in  the  Eagle  Hill  School,  as  a  residential  student.   The  hearing 
officer  ordered  the  parents  reimbursed  only  for  the  day  tuition  at 
Eagle  Hill.   (At  the  time  of  the  hearing,  Eagle  Hill  was  a  Chapter  766 
Approved  Private  School.)   The  hearing  officer's  decision  was  upheld 
by  the  State  Advisory  Commission  for  Special  Education  (SAC) . 
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The  Superior  Court  upheld  the  hearing  officer's  decision,  stating 
that  the  parents  were  only  entitled  to  be  reimbursed  for  the  cost  of 
placement  in  the  least  restrictive  appropriate  program.   It  cited  the 
case  of  Blomstrom  v.  Massachusetts  Department  of  Education.  532 
F.Supp.  707,  713-714  (D.  Mass.  1982),  holding  that  a  public  school 
district  should  not  be  required  to  pay  for  the  parents  choice  of  an 
inappropriate  placement.   In  this  case,  the  parties  agreed  that  the 
child  only  required  an  appropriate  program  during  the  school  day,  and 
thus  it  would  not  have  been  appropriate  for  the  hearing  officer  to 
order  reimbursement  for  the  residential  portion  of  the  Eagle  Hill 
placement. 
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PLACEMENTS  ORDERED  IN  BUREAU  APPEALS  DECISIONS 


TYPE  OF  PLACEMENT  SCHOOL  YEAR  • 

PUBLIC  SCHOOL  85-86   86-87   87-38   88-89   89-90* 

502.1  1 

502.2  4 

502.3  6 

502.4  25 

502.41  5 

Public  Pre-School  1 

502.9  (Diagnostic)  1 

Additional  Services  2 

Reinstatement  to 

School  0 

Summer  Program  0 

Extended  Day/Year  0 

Compensatory  Services   0 

(Total  Public  School 

Placements  45      26      25      22       8) 


PRIVATE  SCHOOL 

Day   School    (502.5)  26               17               18  11                 2 

Residential    (502.6)  12               10                 3  1                 2 

Private  Pre-School  113  4                 0 

Summer  Program  0                 0                 0  11 

502.11(b)  0                 0                 2  10 
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1 

1 

0 

0 

2 

2 

3 

1 

3 

1 

4 

3 

13 

11 

10 

1 

1 

2 

2 

0 

2 

0 

0 

0 

3 

1 

1 

0 

1 

5 

1 

1 

0 

1 

0 

0 

0 

0 

1 

0 

0 

0 

0 

2 

0 

1 

1 

0 

BUREAU  PLACEMENTS  CONT . 


PRIVATE  SCHOOL  CONT 


85-86        86-87        87-88        88-89        89-90- 


Reimbursement  Only  0 

Transportation  Only  0 

(Total  Private  School 

Placements  39 


0 


28 


26 


19 


8) 


SPECIAL  ED.  SERVICES 
DENIED 

No  Special  Needs 

No  Reimbursement 

Extended  Day/Year 
Denied 

Denied  Compensatory 
Services 

Approval  of  Unapproved 
Program  Denied 


1 

1 

0 

2 

1 

0 

0 

1 

0 

0 

0 

0 

0 

0 

1 

0 

0 

1 

0 

0 

0 

0 

0 

1 

2 

OTHER 

Decision  on  Standing 
Or  Claim  Dismissed 

Findings  Relative  to 
Attorney's  Fees 

Decision  on  Motion  to 
Join  Party 


0 


0 


0 

0 

3 

0 

0 

1 

0 

0 

0 

0 

0 

1 

Total  Number  of 
Decisions 


85 


55 


54 


48 


21' 


:Covers  Six  Months 
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TYPES  OF  SPECIAL  EDUCATIONAL  NEEDS  IDENTIFIED  IN  BUREAU  DECISIONS 


GENERAL  TYPE  OF 

SPECIAL  EDUCATIONAL 

NEED  85-G6   86-87   87-88   88-89   89-90* 


Learning/ Language 

35 

27 

23 

16 

7 

Attention  Deficit 

3 

3 

2 

6 

4 

Cognitive  Deficit/ 
Mental  Retardation 

13 

5 

3 

4 

3 

Multiple  Disabilities 

4 

7 

4 

5 

0 

Emotional/ Behavioral 

17 

5 

9 

6 

1 

Visual  "Impairment 

2 

0 

0 

2 

0 

Hearing  Impairment/ 
Deafness 

1 

1 

3 

1 

2 

Autism 

5 

1 

4 

1 

3 

Head  Injury 

1 

3 

3 

2 

0 

Other,  eg. ,  Health 
Impaired,  Physical 
Limitations 

2 

1 

3 

3 

0 

Not  Available 

2 

2 

0 

2 

1 

Total  Number  of 

Decisions  85      55      54      48      21* 


^Covers  Six  Months 
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